











Vou. VI.) NEW-YORK, NOVEMBER, 1848. [Monruty Parr. 





H, 3. GCircnit Court. 
[Southern District of New- York.] 


[IN ADMIRALTY. | 
Before the Honorable SAMUEL NELSON, Circuit Judge. 


Mortimer Livineston, LiseLLANT AND APPELLANT, V. THE 
Steam Towsoat Express.—Nov. 12, 1848. 


COLLISION. 


[On APPEAL FROM THE JUDGMENT oF THE Hon. Samuet R. BetTs.*] 


When a vessel in tow of a steamer comes in collision with a vessel properly anchored, in 
consequence of the joint fault of the steamer and her tow, they are liable jointly and 
severally for the damages. 

Either may be exempted from liability if it appears that the fault attaches to one exclusively. 

It is a mistake to suppose that if the tug is not in fault as regards her own navigation no 
responsibility can be properly attached to her; she is also responsible if the damage could 
have been avoided by the exercise of reasonable skill and attention on her part. 

There exists a common obligation between them to make every reasonable effort to avoid danger 
and a common responsibility in case of. neglect. 


Tne facts will be found stated in the opinion of the court. Further 
proofs were produced by the appellants. 


F. B. Cutting and Theodore Sedgwick, for appellant. 
W. Q. Morton and G. R. J. Bowdoin, for appellees. 


Netson, Circuit Judge.—This is a libel filed by the owner of the 
yacht Mist against the steamboat Express, for damage occasioned by 
a collision occurring in this port. The Mist was lying at anchor off 
Whitehall dock, at the usual anchorage ground for vessels of that de- 
scription. The steamboat had just taken in tow a canal boat, heavily 
laden with coal, at one of the North River piers, for the purpose of 
carrying her round to the East River, there to be taken, with other 
boats, in tow to Albany. The canal boat was towed by a hawser some 





* The facts and circumstances of this case will appear in our next. 
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fifty fathoms in length, fastened to the stern of the steamboat, and, on 
coming round from the North to the East River the latter passed on the 
inside of the Mist, between her and the Battery. As she came round 
Castle Garden, the boat in tow took a sheer out into the river, which 
the captain and a hand on board of her, with all their exertions at the 
helm could not break, by reason whereof she came in contact with 
the Mist, head on, abaft the forward chains, and stove in her plank 
and timbers, besides doing other serious injury. The captain of the 
tug was warned by the master of the tow, at the time she was taken in 
tow astern, that the boat steered badly, especially when heavily laden, 
as she then was, and a request made that she should be taken alongside, 
instead of being towed at the stern; but this was refused, and a hawser 
flung to him, to tow her astern. ‘The tug was not under the command 
or direction of the master of the tow, but under the command and 
direction of her own captain and hands. The tow was steered under 
the direction of her captain. 'The collision took place about 5 o’clock, 
P. M., of the 13th October, 1845, in calm and pleasant weather, the 
tug having in tow no other vessel besides the canal boat. The sheer 
of the tow commenced, according to the clear weight of the evidence, as 
soon as the tug straightened up in her course from the North River piers 
or as she was coming round Castle Garden; and it continued widen- 
ing from the track of the tug, notwithstanding the exertions of the 
captain and hands on board until the collision occurred. There is 
very little doubt, if any, that it was seen by the hands on board the tug, 
soon after it commenced, and that it was also seen that it was not 
in the power of the master, with all his efforts to break it; and yet 
no measures were taken to arrest the sheer, or to avoid the danger, 
which must have been apparent. On the contrary, the tug continued 
her course at a speed of from six to eight miles an hour. It is true, 
the hawser was paid out from the tug some ten or fifteen fathoms ; 
but this was not for the purpose of arresting the sheer, but of in- 
creasing it, so that the tow might be enabled to pass the Mist on the 
opposite side from the tug. Under these circumstances, though the 
master of the tow may have been in fault for want of proper skill 
or attention in steering his vessel, and, therefore, properly responsible 
for the collision—I am of opinion the captain of the tug was also in 
fault for not taking earlier measures to avoid it by stopping his ves- 
sel. There can be no reasonable doubt, upon the evidence, but that the 
collision might have been avoided, if proper attention had been paid to 
the navigation of the tug; and, after the captain had been warned that 
the tow steered badly, and was requested, for that reason, to take her 
alongside, it was his duty in passing round among vessels lying at an- 
chor in the bay, to have kept the strictest watch over the tow, and to 
have seized the first moment of apparent danger for the purpose of ar- 
resting the sheer and preventing the collision. An idea seems to have 
been entertained on board the tug, that if she was not in fault as respects 
her own navigation—that is, if she was so navigated as to avoid coming 
in contact with the damaged vessel—no responsibility could be properly 
attached to her; that it then rested exclusively upon the vessel in tow, 
to whose bad navigation the collision was immediately attributable. 
This, lapprehend, is a mistake. The tug is also responsible if the damage 
could have been avoided by the exercise of reasonable skill and attention 
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on her part. The navigation of the tow is dependant upon and controlled 
by the navigation of the tug ; and it may not unfrequently happen that 
the joint action of the hands on board of both vessels is essential to prevent 
the happening of a collision by the former. In all such cases, at least, 
there exists a common obligation to make every reasonable effort to 
avoid the danger, and a common responsibility in case of neglect. The 
case before me is one of this description. Whether the sheer happened 
at first by the fault of the master of the tow or not, it is quite plain that 
he and the hands on board were unable to break it and bring the vessel 
back to her proper track without the aid and co-operation of the tug; 
that, | think, might have been rendered in season to have avoided the 
disaster, if proper attention had been given to the condition of the tow, 
and such attention should have been bestowed, especially after the warn- 
ing that had been given to the captain in respect to the bad navigable 
qualities of the vessel. By consenting to take charge of her under 
these circumstances, and particularly taking her in tow by a stern haw- 
ser, after the admonition, the captain became, measurably, responsible 
for her navigation, or, at least, for extraordinary care and attention to 
her navigation in the passage from river to river among the vessels in 
the bay. The business of towing vessels by steamboats is compara- 
tively modern, and has become extensive upon all the navigable rivers 
of the country. The obligations and responsibilities arising out of this 
kind of navigation, and properly resting upon the respective vessels con- 
cerned, are novel and peculiar ; and there may be some difficulty in as- 
signing to each vessel its proper measure of responsibility—a difficulty 
that is intrinsic, arising out of the peculiar relations which the respec- 
tive vessels bear to each other in the course of the navigation. In all 
cases where the tug is under the direction and control of the master 
and hands on board of the tow, there is no difficulty in assigning to the 
latter a responsibility for all the damages that may happen through the 
fault of either vessel; and the converse of the proposition will hold 
equally good, where the tow is under the exclusive direction and control 
of the tug. But where there is a divided command and direction in the 
navigation of the vessels, there must necessarily be, in some measure, a 
divided and separate responsibility assigned to each. | What that mea- 
sure shall be, is a question of some difficulty. In the case before me, 
the helm of the tow was under the direction of her captain ; all other 
means used in the navigation of the boat were under the absolute con- 
trol and direction of the master of the tug; and such is understood to 
be the common relation which these vessels bear to each other in the 
business of towing up and down the North River. Now, although the 
tow, her master, and owners, are properly chargeable for any injuries that 
may happen by reason of neglect or unskilfulness in her management, 
in the course of the voyage, it by no means follows that the tug is free 
from fault. Her power over the navigation of the tow is paramount and 
controlling, to which a corresponding responsibility necessarily attaches ; 
and in all cases, where the proper and reasonable exercise of that power 
can be interposed for the purpose of arresting and avoiding the injury im- 
pending, she should be held responsible for its faithful exertion, and an- 
swerable in case of neglect. Her whole duty is not discharged when 
she is so navigated as to avoid committing immediately the injury her- 
self; she must guard, so far as fairly lies within the power she exercises 
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over the colliding vessel, against the danger of any injuries being com- 
mitted by her. In this very case, if the master of the tow had had the 
control over motive power himself, he might have avoided the collision, 
notwithstanding the sheer of his vessel. Seeing and apprehending the 
danger, he would, as would have been his duty, stopped the vessel at 
once, and have thus arrested the dangerous consequences of the sheer, 
whether it arose from the fault of the helmsman or of the navigable 
qualities of the canal boat. The motive power being entirely under the 
control of the tug, this duty devolved upon the master and hands of 
that vessel, and the neglect to discharge it properly, under the circum- 
stances and in the emergency, fairly enough subjects her to accounta- 
bility for the damage that happened. Iam of opinion, for these reasons, 
that the decree below should be reversed, and that the case be referred 
to the clerk, to ascertain and report the amount of the damage sustained. 





N. D. Supreme Court—General Term. 


Before Justices M‘COUN, HURLBUT and EDWARDS. 


Davip Leavirt, Receiver or THE NortTH AMERICAN TRUST AND 
Banxine Company v. Ricaarp M. Biratcurorp, James B. Mur- 
RAY, Jounn Horstey PALMER, ET AL. 


Banking Associations, although not bodies politic and corporate within the spirit and meaning 
of the restrictive clause contained in the Constitution of this State, are corporations within 
the spirit and meaning of its general statutory laws. 

The general laws in reference to monied corporations, are applicable to banking associations, 
except in cases where they cannot be made so, owing to the peculiar character of their 
organization. 

A promise made in consideration of a loan to enable a party to pay an illegal debt, is binding, 
unless the statute makes the act of payment itself illegal. 

A banking association is liable for the payment of money borrowed by its proper officers, al- 
though there is no written contract for re-payment, signed by the President and Cashier. 
Banking associations have the right to become indebted in the transaction of their legitimate 
business, and, as a necessary incident, they have the right to borrow money on a convenient 

credit, to enable them to pay a debt actually due. 

Promissory notes or bills of exchange not payable on demand are illegal and void by the Act 
of May 14, 1840, although they were not intended to circulate, and are incapable of cir- 
culating as money. 

Promissory notes not payable on demand, which have been given as the evidence of an exist- 
ing indebtedness, are void, but the original indebtedness remains: and an assignijent of 
property as collateral security for the payment of the debt is valid. 





THE circumstances of the case sufficiently appear in the opinion. 


G. N. Titus and George Wood, for plaintiff. 





William Kent and Charles O’Conor, for defendants. 


By the Court, Epwarps, J.—The Receiver of the North Ameri- 
can Trust and Banking Company asks the aid of this court, sitting in 
Equity, to set aside and declare void, forty-eight promissory notes, 
made in the name of the Company, and signed by its. President and 
Cashier, in the sum of £1,000 each, with interest, payable twelve 
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months after date ; and also to set aside an agreement or trust deed, exe- 
cuted under the seal of the Company and signed by its President and 
Cashier, whereby the Company assigned certain stocks, bonds and 
mortgages in trust to secure the promissory notes, The ground on 
which the plaintiff claims relief, is that the notes and deed were made 
and executed in violation of the laws of this State, and are void. The 
statutes on which he mainly relies, are applicable to monied corporations 
only. ‘The first question, then, to be considered, is whether the North 
American Trust and Banking Company, being an association organized 
under the Act to authorize the business of Banking, passed April 18, 
1838, was a corporation within the letter and spirit of the statutory 
provisions referred to. 

The numerous decisions which have been made, in reference to 
banking associations, have established beyond a doubt, that the com- 
pany in question was a corporation. (Warner v. Beers, 23 Wend. 
103; The People v. The Assessors of Watertown, 1 Hill, 606; The 
Supervisors of Niagara v. The People, 7 Ib. 504; Gifford v. Liv- 
ingston, 2 Denio, 350.) This was not disputed on the argument. But, 
it was contended that it was not a corporation, in every acceptation of 
the term and within the spirit and meaning of all the general laws ap- 
plicable to monied corporations. 

In the case of Warner v. Beers, which was the first adjudicated case 
on this subject, it was held, and the same doctrine was reaffirmed in the 
case of Gifford v. Livingston, that banking associations under the Act 
of 1838, although corporations, were not such within the constitutional 
provision requiring the assent of two thirds of each branch of the Le- 
gislature to the creating any body politic or corporate. The reason 
given for this decision was that the general banking law did not secure 
exclusive privileges to any particular class of citizens, which might not 
be enjoyed in the same manner by all others. In other words, that 
banking associations were not monopolies ; and that it was only to in- 
stitutions of that character that the constitutional restriction was intend- 
ed to apply. ‘This decision establishes the principle that banking asso- 
ciations are not corporations within the meaning of the fundamental 
law of the State. The question then arises, whether they are such 
within the meaning of its general statutory laws. 

The acts which are invoked by the plaintiff, in support of his claim 
to the relief sought, are, first, that which declares that “ it shall not be 
lawful for the directors of any monied corporation, to apply any portion 
of the funds of their corporation, except surplus profits, directly or indi- 
rectly, to the purchase of shares of its own stock,” (1 R. S. 589, § 1, sub. 
5, 1 ed.) and, second, that which declares that “ no conveyance, assign- 
ment or transfer, nor any payment made, judgment suffered, lien created, 
or security given by any such corporation, when insolvent, or in con- 
templation of insolvency, with the intent to give a preference to an 
particular creditor, over other creditors of the company shall! be valid 
in law.” (LR. S. 791, § 9, 1 ed.) 

These statutes were passed before the act of 1838 ; and it is contended 
on the part of the defendants that they do not apply to corporations or- 
ganized under that act, because, in the first place, the legislature, at the 
time of the passage of the general banking law, intended to create a 
legal existence which would not be a corporation, and believed that it had 
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done so, and that therefore, it could not have intended that the gene- 
ral laws applicable to monied corporations should apply to banking as- 
sociations ; and, in the second place, because there are some provisions 
contained in the act of 1838, applicable to subjects similar to those pro- 
vided for in the general laws in reference to monied corporations, and 
that upon the principle that expressio unius est exclusio alterius the 
correct legal inference is, that all the other provisions, not embraced in 
the act of 1838, were not intended to apply to associations under 
that act. 

In reference to the first ground, although it is a fundamental rule that 
every law must be construed according to the intention of the makers, 
still that intention is never resorted to for any further purpose than to 
ascertain what they, in fact, intended ¢o do, and not for the purpose of 
ascertaining what they have done. Or, to apply the principle to this 
case, we must look to the intention of the legislature to ascertain what 
powers have been given to banking associations by the general banking 
law ; but, the intention of the legislature cannot govern in ascertaining 
what shall be the legal effect of such powers. Neither is it to be resorted 
to for the purpose of ascertaining what is the proper legal name and de- 
scription of an association possessing the powers granted. When the 
question was before the Court for the Correction of Errors, there was 
no doubt as to the extent of the powers possessed by banking associa- 
tions ; the only question was as to which class of legal existences, bodies 
with such powers properly belonged. The court decided that they 
were corporations ; that is, that the thing which the legislature intended 
to create, and did create, was according to the correct legal construction, 
a corporation. 

Now, thes legislature which passed the general laws in reference to 
monied corporations, intended that they should apply to all associa- 
tions which came within that description. ‘The legislature that passed 
the act of 1838 did not, by any provisions in that act, exclude associa- 
tions created under it from the operation of the general laws. It was 
intended, then, that those laws should be applicable to banking associa- 
tions, if, according to correct legal interpretation, they came within the 
description of monied corporations. 

As to the second ground taken by the defendants, there is no doubt 
that the general principles stated are correct ; but, in order to bring the 
case within those principles, it must appear that the provisions contain - 


ed in the act of 1838, are so far inconsistent with the provisions of the. 


general law, that there is a clear intention to exclude banking associa- 
tions from its operation. There is nothing in the act of 1838 which is, 
either expressly or by implication, inconsistent with the general law in 
reference to assignments by monied corporations. The principle laid 
down, then, does not apply to the provision of the statute on that sub- 
ject. But it is contended that the section of the general law which for- 
bids the purchase of shares of its own stock by a monied corporation, 
was intended to be superseded by the provisions of the act of 1838, 
which declares that “ if any portion of the original capital of any bank- 
ing association shall be withdrawn, for any purpose whatever, whilst 
any debts of the association remain unsatisfied, no dividends or profits 
on the shares of the capital stock of the association shall thereafter be 
made, until the deficit of capital shall be made good. And, if it shall 
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appear that any such dividends have been made, it shall be the duty of 
the chancellor to make the necessary orders and decrees for closing the 
affairs of the association.” (Laws 1838, p. 252, § 28.) This provision 
is not inconsistent with the section above cited from the general law, 
which prohibits the purchase of shares of its own stock by a monied 
corporation. On the contrary, it is not strictly in reference to the same 
subject matter; and it seems to have been intended to provide against 
a mischief of a different character. One law was intended to prevent 
the purchase by a monied corporation of shares of its own stock, ex- 
cept from its surplus funds. The other was intended to prevent a divi- 
dend by a banking association after any portion of its capital stock 
should be withdrawn, and whilst any of the debts of the association re- 
mained unsatisfied. 

But, to remove all doubt upon the subject, it seems to me that it is now 
settled by authority that the general laws in reference to monied corpo- 
rations must apply to banking associations. In the case of Warner v. 
Beers, it is true that it was held that banking associations were not cor- 
porations within the spirit and meaning of the constitution. But, in 
all other respects, when the question has arisen, they have been held to 
be corporations. In the case of The People v. The Assessors of the 
Village of Watertown, it was decided by the Supreme Court that they 
were monied corporations within the meaning of the statute, which de- 
clares that monied corporations deriving an income from their capital, 
or otherwise, shall be liable to taxation. (1 R. S., 414. § 1, Ist ed.) In 
the case of The Supervisors of Niagara v. The People, a similar doc- 
trine was laid down by the Court for the Correction of Errors. In the 
Matter of the Bank of Dansville, (6 Hill, 370,)in which an application 
was made for the summary interference of the court to set aside an elec- 
tion of directors by a banking association, the court also held that gene- 
rally the laws in reference to monied corporations, applied to banking 
associations, although they held that, in that case, the general law in 
reference to the election of officers of monied corporations, (1 R. S., 
598, § 47 to §50,) could not be made applicable to banking associations, 
Owing to the peculiar character of their organization. 

It follows then, as a conclusion, that both upon principle and au- 
thority, the statutes which have been referred to in relation to mo- 
nied corporations, and which are relied upon by the plaintiff as one 
of the grounds on which he claims the aid of this court, are appli- 
cable to associations under the general banking law. 

The next question which arises is, whether the promissory notes 
and trust deed were founded on a valid legal consideration. 

It is contended on the part of the plaintiff that the money lent by 
Palmers, Mackillop, Dent & Co. to the North American ‘Trust and 
Banking Company, and which formed the consideration of the instru- 
ments in question, was used by the company for the purpose of pur- 
chasing shares of its own stock, in violation of the provisions of the 
statute above cited ; and that Palmers, Mackillop, Dent & Co., at the 
time of the loan, knew of the purpose to which the money was to 
be applied. 

I shall assume, in the first place, in compliance with the views 
which have already been expressed, that if such a purchase of stock, 
as is alleged, was made by the company, in any other manner than 








' 
' 
i 
i 
: 


| 





THE NEW-YORK LEGAL OBSERVER. 


N. Y. Supreme Court.—Leavitt, Receiver, &c. v. Blatchford et al. 


408 








out of its surplus funds, the act was illegal. And I shall further 
assume that the plaintiff in this suit, who represents the creditors of 
the association, has the right to set up such illegality. 

There are two questions, then, to be considered: 1. Whether the 
money lent was used as is alleged: and, 2. Whether the loan was 
made with knowledge on the part of the lenders, of the uses and pur- 
poses to which the money was to be applied. As these are questions of 
fact, it will be necessary to inquire into the circumstances connected 
with the loan, and to consider the manner in which it was made. 

It appears from the proofs, that shortly after the organization of the 
North American Trust and Banking Company, Shaw, a London banker, 
was in the city of New-York, attending to the business of the house, of 
which he was a member. It further appears, that, while here, he ad- 
dressed a letter to Palmers, Mackillop, Dent & Co., at London, in which, 
after representing with great earnestness the valuable services which he 
supposed would be rendered by the North American Trust and Bank- 
ing Company, in assisting the suspended houses, and in alleviating the 
commercial distress of the country, he introduces the company to the 
confidence of his London friends and correspondents. Upon this intro- 
duction, a business intercourse between the parties commenced. 

At the time when the Banking Company had completed its organiza- 
tion, it was supposed that by the sale of its own stock, it could place it- 
self in a condition to carry oa the banking operations for which it had 
been formed. In this expectation, it was disappointed ; and in order to 
meet its liabilities, it sent state stocks, which it had purchased to a very 
large amount, to England, for sale. Palmers, Mackillop, Dent & Co. 
were the bankers through whom a portion of its stocks were sold, 
and who were also employed by the Company in other transactions 
connected with its foreign business. These relations continued until 
about the fourth day of April, 1840, when bills of exchange to the 
amount of £33,500 drawn upon Palmers, Mackillop, Dent & Co. 
were presented to them for acceptance. ‘These bills had no connec- 
tion with any previous transactions between the parties. They were 
not drawn upon any funds which the Banking Company had in the 
hands of the drawees, nor upon any existing credits, and, owing to 
accidental causes, they were not accompanied with any letter of ex- 
planation. Under these circumstances, acceptance of the bills was re- 
fused, and they were noted for non-acceptance. On the 6th April, in 
the same year, a letter was received from Beers, the President of the 
Banking Company, bearing date the 2d March, 1840, in which he 
stated that the Company had authorized a credit in favor of Thos. 
E. Davis for £46,875; the bills to be drawn at ninety days’ sight, 
and to be renewed in case certain bonds in the hands of Palmers, 
Mackillop, Dent & Co. should not have been previously cashed. The 
letter speaks in high terms of the wealth, respectability and pru- 
dence of Davis, and refers to their “ mutual friend” Fletcher Wilson, 
for an explanation of the motives which had induced the Company 
to grant the credit, and of the advantages which might be expected 
to accrue from it. Upon the strength of this letter, and of repre- 
sentations which were made to Palmers, Mackillop, Dent & Co. by 
a friend in London, as to the wealth of Davis, they resolved to ac- 




















THE NEW-YORK LEGAL OBSERVER. 409 


N. Y. Supreme Court.—Leavitt, Receiver, &c. v. Blatchford et al. 








cept the bills, and afterwards did so, and finally, after two renewals, 
paid them in full. 

It is alleged on the part of the plaintiff, that these bills were 
drawn for the purpose of enabling the Company to purchase five 
thousand shares of its own stock; and it is- also alleged that this 
fact was known to the drawees at the time of their acceptance of 
the bills. 

The first question to be considered is, whether the bills were 
drawn and accepted for the purpose, and in the manner alleged. 

It appears by the testimony of Strong, who was then one of the direc- 
tors of the Company, and who is the principal witness on the part of the 
plaintiff, that on the 28th February, 1840, the Company purchased five 
thousand shares of its own stock. It further appears that in order to make 
such purchase, two sets of bills were drawn ; the first set upon Palmers, 
Mackillop, Dent & Co., in favor of Huth & Co., and other bankers in 
England ; and the second set, upon Huth & Co., and the other houses 
in whose favor the first set of bills had been drawn ; the second set of 
bills having been drawn against the anticipated acceptances of the first. 
The second set of bills was sold in the city of New-York, and it was 
with the proceeds of such sale, that the stock in question was pur- 
chased. It appears, then, that the stock was not purchased by the bills 
drawn on Palmers, Mackillop, Dent & Co., but that it was purchased 
with the proceeds of other bills ; and that the whole transaction had 
been completed, not only before Palmers, Mackillop, Dent & Co. knew 
of it, and before the bills drawn upon them were accepted, but before 
they had been sent from this country. 

It was contended, however, on the part of the plaintiff, that although 
Palmers, Mackillop, Dent & Co., had no knowledge of the purchase 
before it was completed, still that Fletcher Wilson was their agent, 
and that he had notice of the intended stock transaction, at the time 
the bills were drawn, and sanctioned it as such agent. 

The first inquiry here is, whether Wilson was the agent of Palmers, 
Mackillop, Dent & Co. It seems to me, that the proof shows beyond a 
doubt, that he was not. The answer of Palmers, Mackillop, Dent & 
Co., which in this respect, is responsive to the bill, unequivocally and 
positively denies such agency. ‘There is no evidence that he was ex- 
pressly authorized to act as agent, or that he was expressly acknow- 
ledged as such. Neither does the testimony of Strong or Davis, the 
two witnesses who are relied on for this purpose, show any act from 
which the agency of Wilson can be implied. It is evident, too, that 
the Company did not consider him an authorized agent. It never treated 
him in the transaction as if it so regarded him. The letter of Beers 
does not pretend that Wilson had authorized, or that he had any right 
to authorize the drawing of the bills of exchange to which the letter 
alludes. He is spoken of as “ our mutual friend,” to whom Beers refers 
for explanations which he thinks will satisfy the drawees of the bills. 
Palmers, Mackillop, Dent & Co. cannot then be charged with know- 
ledge of the facts which were known by Wilson. Such being the case, 
the firm of Palmers, Mackillop, Dent & Co. had no knowledge of the 
stock purchase, either actual or constructive, till after the presentment 
of the bills of exchange to them in London for acceptance. 

The question then arises, how soon after such presentment, they re- 
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ceived notice. The letter of Beers was received on the 6th April. In 
that letter no actual notice was given, but it is contended that the refer- 
ence which it makes to Wilson, was of such a character as to put the 
drawees of the bills on their inquiry, and operated as constructive no- 
tice tothem. It is not necessary to examine as to how far the rule in 
reference to constructive notice extends. For if we adopt the rule laid 
down by the counsel for the plaintiff, that whatever is calculated to create 
a suspicion as to the legality of a transaction, is constructive notice of the 
nature of such transaction ; still there would be nothing in this case to 
charge the drawees with constructive notice. 

The reference to Wilson was calculated rather to allay than to excite 
suspicion. And it certainly could never have been supposed by Pal- 
mers, Mackillop, Dent & Co., when they were referred to the mutual 
friend of the parties for an explanation, which the letter evidently im- 
plies, would prove satisfactory, that on inquiry of their friend, it would 
be disclosed to them that the transaction was illegal. ‘The same re- 
marks are applicable to the letter of Davis. 

If 1 am correct in these views, it follows that the first notice of the 
stock purchase which Palmers, Mackillop, Dent & Co. received, was 
that which was contained in the letter delivered by Murray to Palmer, 
on the evening of the 7th April. It becomes important here to ascertain 
what was the situation of the bills of exchange at that time. In the an- 
swer of Palmer, which, in this respect, is responsive, he says that the 
bills which had been presented, amounting in the aggregate to £33,500, 
had been accepted, or agreed to be accepted. It appears that £19,000 
were held by Huth & Co. ; that $3,500 were held by Masterman & Co. ; 
and that £11,000 were held by Palmers, Mackillop, Dent & Co. It also 
appears by the testimony of Maitland, the clerk cf Palmers, Mackillop, 
Dent & Co., that the bills in their hands were accepted, and passed to 
the credit of the Company, in consequence of the receipt of the letter 
of Beers, although he does not distinctly state whether this was done 
before or after Palmer’s interview with Murray. And Murray states in 
his testimony, that in his interview with Palmer, the latter stated that 
on the receipt of the letter of credit, and on the assurance of his friend 
Melville Wilson, as tothe responsibility of Davis, he had sent notice to 
Huth & Co., and to Masterman & Co., that Palmers, Mackillop, Dent 
& Co. had decided to accept the bills held by them. It appears, then, 
that as to upwards of £20,000 of the bills drawn on them, Palmers, 
Mackillop, Dent & Co., had given notice of their intended acceptance 
before the receipt of Fletcher Wilson’s letter. It will be remembered 
that by the law of England, a verbal acceptance of a foreign bill of ex- 
change is binding. (Chitty on Bills, 172.) But it was contended on 
the argument, that, inasmuch as the bills of exchange had not been de- 
livered up to the holders, after notice of their intended acceptance, and 
as there had been no express assent to the acceptance, on the part of the 
holders, it was revocable ; and that Palmers, Mackillop, Dent & Co. 
were not bound by it. (See Story on Bills, 252.) It is undoubtedly 
true, as a general rule, that an acceptance of a bill, not communicated to 
the holder, is revocable, before the bill is delivered up. But is the rule 
the same, where the acceptance is communicated, even although there .s 
no delivery of the accepted bill? In the case of Cor v. Troy, (5 Barn. 
& Ald. 474,) Bayley, J., says, “it is not the mere act of writing on the 
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bill, but the making a communication of what is so written, that binds 
the acceptor ; for the making the communication is a pledge by him to 
the party, and enables the holder to act upon it.” Can it then be said 
with certainty, that in case the holders of the bills had insisted on the 
notice which they had received as a binding acceptance, Palmers, Mac- 
killop, Dent & Co. could have successfully resisted such a claim? 'T'o 
say the least of it, the case admitted of a question. The holders of the 
bills might have made arrangements in their business founded upon the 
notice which they had received ; and, even if Palmers, Mackillop, Dent 
& Co. were not legally liable, still a regard for their faith as merchants 
would have required them to fulfil the promise which they had made, 
and upon which others had depended. As to the bills which had not 
been presented at the time of the receipt of Wilson’s letter, Palmers, Mac- 
killop, Dent & Co. were uncommitted. But the letter of credit was an en- 
tire contract, and it would have been questionable how far the parties to 
it would have been liable to Palmers, Mackillop, Dent & Co. in case 
they had honored but a part of the bills drawn under it. It might pos- 
sibly be that if, immediately on the receipt of Wilson’s letter, Palmers, 
Mackillop, Dent & Co. had countermanded the notice of acceptance, - 
they would have escaped all legal liability. But if, in the embarrassing 
situation in which they then stood, they were induced to keep the pro- 
mise which they had made, and in order to remove all legal question, 
thought it expedient afterwards to accept the other bills drawn against 
the entire credit, can it be said that a claim thus created, arose ex turpi 
causa ? particularly when upwards of a month had elapsed after the 
illegal transaction had been consummated. It seems to me that neither 
law, equity nor morality would require such a conclusion. 

The question has frequently arisen in England as to how far a con- 
tract for the repayment of money advanced by one party to another, to 
enable him to pay an illegal debt, could be enforced. In the case of 
Faikney v. Reynous, (4 Burr., 2069,) two persons had been jointly en- 
gaged in stock-jobbing transactions, and one of them had advanced mo- 
ney on behalf of the other for compounding differences: it was held 
by Lord Mansfield that a suit could be maintained upon a bond given for 
the payment of the money advanced, on the ground that there was a 
new consideration. In the case of Petrie v. Hannay, (3 'T. R., 419,) 
which was a similar transaction, it was held that the party who had 
advanced the money could recover it back, it having been advanced for 
the benefit of the other party, and with his privity and consent, and he 
having, subsequently to the advance, made an express promise of pay- 
ment. In the case of Booth v. Hodgson, (6 T. R., 403,) which also 
arose out of a stock-jobbing transaction, it was held that one partner, 
who had advanced money for the benefit of another, could not recover 
it back on an implied assumpsit. And the court there stated that an ac- 
tion could not be sustained because, on the whole case, no promise could 
be implied, except that which arose out of an illegal contract. In the 
case of Aubert v. Maze, (2 Bos. & Pul., 371,) where one partner had 
advanced money for the benefit of another, in payment of losses on ille- 
gal insurances, it was held that no action would lie; and the sound- 
ness of the distinction taken in the case of Petrie v. Hannay, between 
an express and an implied promise was doubted. It will be remember- 
ed that in all these cases the party who advanced the money had been 
particeps criminis in the original illegal transaction. 
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There is another class of cases in which actions have been sustained 
for money advanced to a person, to enable him to pay a debt which had 
been illegally contracted, but where the lender was not a party to the 
illegal transaction. In the case of Robinson v. Bland, (2 Burr., 1077,) 
money lent to pay a gaming debt was held recoverable, A similar de- 
cision was made in Alcinbrook v. Hall, (2 Wils., 309,) see also Carson 
v. Raubat, (2 Bay, 560.) 

In the case of Armstrong v. Toler, (11 Wheat., 258,) the English 
cases were reviewed by Ch. J. Marshall, and the rule which he de- 
duced from them is, that wherea contract grows immediately out of, and 
is connected with an illegal or immoral act, it cannot be poe Fate But 
if the promise is entirely disconnected with the illegal act, and is found- 
ed on a new consideration, it is not affected by the illegality of the act, 
although it was known to the party to whom the promise was made. 
Thus, if the party who advanced the money knew that it was to be paid 
in discharge of a debt not recoverable at law, still he could maintain an 
action for its recovery. The case of Cannan v. Bryce, (3 Barn. & Ald., 
179,) does not conflict with this rule. In that case money was lent to 
enable a party to pay an illegal debt, and the court held that it could 
not be recovered back by the lender. The ground of that decision was, 
that, in the case then before the court, the statute made the act of pay- 
ment illegal, and the loan was, consequently, for the purpose of enabling 
a party to do an illegal act. But where the statute does not make the 
payment itself illegal, a promise founded on a loan to pay an illegal 
debt, does not arise out of an illegal transaction, and is not connected 
with it, and the maxim, ex turpi causa non oritur actio, does not ap- 

ly. 
. But if it should be admitted that money lent to pay an illegal debt 
cannot be recovered, still I think that the claim of Palmers, Mackillop, 
Dent & Co., can be sustained ; for as a question of fact, it seems to me 
that the loan made to the banking company, was not only not made for 
the purpose of enabling it to purchase its own stock, but that it was not 
made for the purpose of enabling it to pay for stock already purchased, 
As has been before stated, it appears by the testimony of Strong,’ that 
the stock was purchased on the 28th Feb., 1840 ; and that it was paid for 
out of the proceeds of other bills than those drawn on Palmers, Mackillop, 
Dent & Co., before the bills drawn on them had been presented for ac- 
ceptance. It must follow, then, that the bills wereaccepted, not to enable 
the company to payan illegal debt, but, to use the language of Murray, to 
save, it from a “crisis in its affairs which would have compelled it to 
wind up.” The officers of the company had placed it in such a situation, 
that the acceptance of the bills was necessary to prevent its prostration 
and ruin. It was in reference to this consideration, and for the purpose 
of avoiding a result which would have been so disastrous, that Pal- 
mers, Mackillop, Dent & Co., much against their wish, were forced to 
become the creditors of the company. 

The next question to be considered, is, how far the North American 
Trust and Banking Company had the power to borrow money. ‘The 

everal banking law gives no such power in express terms. It speci- 
fies the general powers of banking associations, and then confers such 
incidental ones as shall be necessary to carry on their business under 
the powers specifically granted. Without reference to the banking law, 
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it is a general fundamental principle, that when a right is given, all 
powers are given which are necessary to the exercise and enjoyment of 
the right. Now, it cannot be questioned that a banking association may 
become indebted in the exercise of its undoubted legitimate business. 
It has the right to receive deposits, and it must become indebted for 
them. It has the right to purchase gold and silver bullion, foreign coins 
and bills of exchange, and it may become indebted upon such purchase. 
It requires State stocks as a basis of its circulation ; and it may lawfully 
contract a debt in the purchase of State stocks for that purpose. There 
may be other ways in which a banking association can become legally 
indebted. If it has the right to become indebted, it may become liable 
for the payment of its debts, at a time when, owing to disappointment, 
unexpected losses, or some unforeseen casualty, it has no available 
assets to meet its engagements. This emergency may occur in the 
soundest and best regulated association. ‘The question then must arise, 
whether a solvent institution is to fail to meet its liabilities, and be 
broken up and ruined, or whether it shall be permitted to substitute a 
credit for some convenient period of time, in the place of a debt then 
due and payable ; or, in other words, whether it can substitute one cre- 
ditor in the place of another? The power to borrow, then, is a neces- 
sary incident to the power to become indebted. It is a power without 
which no banking association could safely carry on its business. 

It is contended, however, that the loan in thiscase was never autho- 
rized by the company. On reference to the articles of association it will 
be seen that all the powers, rightsand privileges of the association were 
delegated to, and vested ina board of directors, and such officers and 
agents as they should appoint. (Art. 2,§1, p.50.) It was also provided, 
in the articles of association, that the board of directors should have 
authority to make such by-laws, rules and regulations for the manage- 
ment of the business of the association as they might think expedient. 
(Art. 4, § 2, p. 51.) Under and in pursuance of these provisions, the 
directors adopted a set of by-laws, and divided all the business of the 
company into two departments. (By-Laws, §1, 2, p. 55.) They then 
delegated the power to conduct the business of one department to a com- 
mittee of investments and finance, and the power to conduct the busi- 
ness of the other department to a committee of foreign and domestic ex- 
change. (By-Laws, § 1,2, 3, 4, p. 55.) All the business of the com- 
pany was to be transacted by these two committees. In this distribu- 
tion the general powers of the directors over the finances were conferred 
upon the committee of investments and finance; and the power to bor- 
row money, assuming it to have existed, must have been a necessary in- 
cidental part of the powers of that committee. By reference to the print- 
ed case, (p. 288,) it appears that on the 28th February, 1840, a resolution 
was passed by the committee of investments and finance, instructing and 
authorizing the drawing of bills or the granting of credits upon Pal- 
mers, Mackillop, Dent & Co. In pursuance of this resolution, a letter 
was sent by Beers, the president of the company, to Palmers, Mackillop, 
Dent & Co., informing them that the banking company had authorized 
a credit in favor of Davis to the amount of £46,875. It was against 
this credit that the bills accepted by Palmers, Mackillop, Dent & Co. 
were drawn. The letter of credit was signed by Beers, as president of 
the company, 
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The general banking law provides that contracts made by any bank- 
ing association, shall be signed by the president or vice-president, and 
cashier. (Laws 1838, p. 250, § 21.) It is contended on the part of the 
plaintiff in this suit, that the letter of credit being signed only by the 
president, did not bind the company. It cannot be denied, that if it is 
to be treated as the contract between the parties, it was not executed as 
the law required that written contracts should be. But does it follow 
that the loan itself, the receipt of which was authorized by the associa- 
tion through the proper committee, by a resolution duly passed and com- 
municated to the lenders, does not create a liability on the part of the 
company? Inthe case of a deposit, the depositor does not, except in 
special cases, receive a written contract for repayment. In the present 
case, the claim of the lenders is not founded on the letter of credit; it 
is founded on the liability of the company to repay a sum of money 
which it legally borrowed, and for which consequently, it became le- 
gally indebted. 

The next questions whicl: arise are as to the legality of the promis- 
sory notes, and of the agreement or trust deed. 

It appears by the testimony, that the bills accepted by Palmers, Mac- 
killop, Dent & Co. were twice renewed, and that on the 5th October, 
1840, and after the second renewal, but while the bills were running, 
Blatchford, their attorney in fact, addressed a letter to Davis, stating 
that they were desirous of having the credit closed, and that they were 
unwilling to continue it beyond the second renewal, then in progress, 
After the receipt of this letter by Davis, and the communication of its 
contents by him to the company, it was agreed between the parties that 
certificates of deposit to the amount of £48,000 should be given by the 
company to Palmers, Mackillop, Dent & Co., payable in twelve months 
after date, with the privilege of renewal for six months; and that, as 
collateral thereto, certain securities should be assigned to Blatchford and 
Murray in trust; it was also agreed that Davis should give his bond for 
$110,000, which should constitute a part of the securities to be assigned, 
and that he should be released by Palmers, Mackillop, Dent & Co. In 
pursuance of this arrangement, and on the 30th November, 1840, a re- 
solution was passed by the committee of investments and finance, ap- 
proving of the form of the proposed agreement, and authorizing the pro- 
per officers of the company to execute and deliver it, together with the 
certificates of deposit therein referred to, and to assign the securities 
mentioned in the schedule thereto annexed, and to do all other acts ne- 
cessary to carry into effect the provisions of the agreement. In pursu- 
ance of this resolution, and on the day of its passage, the agreement was 
executed and delivered to Blatchford and Murray. It appears, however, 
that instead of certificates of deposit being delivered, as agreed upon, 
promissory notes were issued to the amount of the indebtedness of the 
company, signed by the president and cashier, payable to the order of 
Cooke, in twelve months after date, and endorsed by him, and it does 
not appear that certificates of deposit were ever given. 

It is contended by the plaintiff that the agreement or trust deed thus 
executed is illegal and void. 

The first objection which is made is as to its éxecution. It has 
already appeared that it was approved by the committee of investments 
and finance, and that its execution was authorized by them. It also ap- 
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pears, by reference to the instrument itself, that it was signed by the 
president and cashier, pursuant to the provisions of the general banking 
law. ‘The question then arises, whether the committee of investments 
and finance had the power to authorize its execution. The powers of 
this committee have already been examined, and it seems to me clear, 
that in the delegation of the powers of the directors to the two com- 
mittees, this power was conferred upon the committee which authorized 
the execution of the agreement. It is evident that the directors them- 
selves supposed so, for there is no proof that any doubt or dissent was 
ever expressed by any one. 

The next objections made by the plaintiff are to the agreement or 
trust deed itself. In the first place it is contended that the promissory 
notes given by the Company, being payable after date, are illegal and 
void. By the act of May 14th, 1840, it is provided that “ no banking 
association shall issue or put in circulation, any bill or note of such as- 
sociation, unless the same shall be payable on demand without inte- 
rest.” (Laws 1841, p. 358.) It seems to me that the notes in question 
are clearly void by the provisions of this statute. It was contended on 
the argument, on the part of the defendants, that the act refers only to 
notes intended to be put in circulation, and capable of circulating as 
money; and that the fact that these notes were drawn in large amounts, 
and made payable in London in sterling money, shows that there was 
no such intention, and could be no such effect in this case. The an- 
swer to this is, that there is no such qualification in the statute. The 
object contemplated by the legislature unquestionably was to prevent 
the circulation as money, of notes not payable on demand; but the 
method of effecting that object was, to prevent the issuing of such notes 
absolutely, without reference to the intention or effect of such issue. 
But, even if the qualification contended for should be adopted, it can 
hardly be said with certainty, that commercial ingenuity could not have 
devised some scheme, by which the notes in question might have 
entered into the circulation of this State. In the case of Swift v. 
Beers, (3 Denio, 70,) the qualification which has been suggested, was 
expressly repudiated. (See also Ontario Bank v. Schermerhorn, 10 
Paige, 112.) 

But it was further contended on the part of the defendants, that 
even if the statute does apply tothe notes in question, still the com- 
pany is liable upon them, and that the only effect of their issue is to sub- 
ject the officers of the Company to the penalty prescribed for the viola- 
tion of the statute. There are cases in which a penalty is imposed for 
doing an act, where the act itself is not void. ‘Those, however, are 
cases where the penalty is imposed merely for the purposes of revenue, 
and not where the act prohibited is against public policy. (Bartlett v. 
Viner, Carthew, 252; De Begnis v. Armistead, 10 Bing. 107 ; Foster 
v. Taylor, 3 Nev. & Man. 244; 8. C. 5 B. & Ad. 887 ; Ferguson v. Nor- 
man, 5 Bing. N. C.76; Hallett v. Norvion, 14 Johns. R. 290; Cope 
v. Rowlands, 2 Mees. & Wels. 149; Griffith v. Wells, 3 Denio, 226.) 

In this case, the mischief intended to be prevented was the circula- 
tion of the notes of banking associations not payable on demand. ‘The 
person who receives them is supposed to know the law, and, by receiv- 
ing and aiding in-the circulation, he becomes particeps criminis. 

By reference to the agreement or trust deed, it will be seen that cer- 
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tificates of deposite, and not promissory notes, were to have been given 
by the Company. And Blatchford, the attorney of Palmers, Mackillop, 
Dent & Co., says in his answer, that he had the impression that they 
had been given, until a long time after the execution of the agreement. 
I will suppose, however, for the present, that the promissory notes were 
substituted in the place of certificates of deposit, by consent of all the 
parties, or in other words, that the notes given are what it was intended 
should be given, but that they are miscalled in the agreement. The 
question then arises, how far the illegality of the notes renders the trust 
deed void. It is a well settled principle of law, that if there are dif- 
ferent and distinct undertakings in the same contract, some of which 
are legal, and some illegal, the law will sustain the good, and make void 
only the bad. “The common law is like a nursing father, and makes 
only void that part where the fault is, and preserves the rest.” Where 
the statute declares the instrument itself void, the rule is otherwise. 
Now, in this case, the indebtedness which the agreement was intended 
to secure, was not created by the promissory notes. It already existed. 
The notes were merely evidences of it. The object of the agreement 
was to secure the indebtedness, and not to secure the performance of an 
illegal contract. The notes extended the time for the payment of the 
debt of the Company, and operated rather for its benefit, than for the 
benefit of Palmers, Mackillop, Dent & Co. If the notes had been de- 
stroyed, the indebtedness would have remained. One of the evidences 
of indebtedness would be gone, and that is all. But suppose the promis- 
sory notes were a security, as they were called on the argument, the con- 
sequence then would be, that being illegal and void, Palmers, Mackillop, 
Dent & Co. would have one security less. It is well settled that where 
there is a security given for the payment of a debt, although the secu- 
rity may be illegal and void, yet, if in the same instrument there is a 
contract to pay the debt, the contract may be enforced. (Mouys v. 
Leake, 8 T.R. 411; Kerrison v. Cole, 8 East, 231; Ferguson v. Nor- 
man, 6 Bing. N. C. 76; Utica Insurance Company v. Kip, 8 Cowen, 
20.) And it necessarily follows, that if there are two securities for a 
debt, and one fails, the other is not affected. But it is said that the 
agreement in this case is, that the proceeds of the securities assigned 
shall not be paid over till there is a default in the payment of the notes, 
after they have become due, and that they being void, ab initio, and 
therefore not capable of becoming due, the contingency upon which 
the trustees will be bound to pay over the proceeds of the securities, 
will never occur. 

There are two elementary principles applicable to all contracts ; first, 
that they must be construed according to their legal effect; and second, 
that they must be so construed ut res magis valeat quam pereat. Now 
the object and intention of the agreement in question was to secure an 
existing indebtedness. The time when the notes were to become paya- 
ble was fixed upon as a date when the right of Palmers, Mackillop, Dent 
& Co. to receive the proceeds of the assigned securities should become 
absolute. Asan evidence that such was the intention of the parties, the 
agreement itself acknowledges the indebtedness, and states that the Com- 
pany was desirous that the whole of it should rest on its responsibility, 
and that Palmers, Mackillop, Dent & Co. should make claim for it only 
against the Company, and against the securities agreed to be deposited 
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for their indemnity. It was never intended by the parties that if, 
owing to any informality in the notes themselves, they should not be 
legally payable, the assignment of the securities should become void. 
Such was not the object and intention of the parties to the agree- 
ment, and such is not its legal effect. If for any cause, other than 
the discharge of the indebtedness, the notes were not paid at the time 
when made payable, the rights of Palmers, Mackillop, Dent & Co. to 
the securities, under the agreement, became absolute. 

But it is contended that, by the terms of the agreement, the secu- 
rilies are, in case of default, to be held for the benefit of the holders 
of the notes ; and that, of consequence, any claim made by such holders 
must be made by virtue of the notes, and, if they are void, the claim 
must be void. It appears as a fact in the case, that all the notes 
are now held by Palmers, Mackillop, Dent & Co., and their agents. 
The original indebtedness existed and still exists, in their favor; and 
it was to indemnify them that the trust deed was executed. Shall 
they then be permitted to lose the benefit of the indemnity because 
the agreement contemplated that the notes might be transferred to others, 
and intended, in case of such transfer, to indemnify the holders? The 
agreement says, that after default shall be made in the payment of the 
notes, the securities shall be sold, and the proceeds shall be paid over 
to Palmers, Mackillop, Dent & Co., or any other parties who shall then 
be holders of the certificates. The term “ holders” is merely descriptio 
persona ; and if the holders of the notes, are also the original creditors, 
for whose benefit alone the securities were assigned, shall it be said that 
they must lose the benefit of the securities, because a farther provision is 
made, which is not attempted to be enforced, and in reference to which, 
inasmuch as there has been no transfer of the notes, the question whe- 
ther it can be legally enforced, or not, does not, and cannot arise ? The 
provision as to other persons than the original creditors, is a distinct 
alternative undertaking, and ought not, in equity, to be permitted to de- 
stroy the claim of Palmers, Mackillop, Dent & Co. 

But it is said that a Court of Equity cannot create a new security. 
This is unquestionably true. And, if the construction which I have 
given has that effect, it cannot be sustained. In the case of Hunt v. 
Rousmanier, (3 Mason, 304,) which was cited on the argument, the 
irue principle was laid down. In that case the plaintiff, instead of tak- 
ing a bill of sale of a vessel for his security, had taken a power of 
attorney authorizing the execution of a bill of sale. ‘The reason given 
by him for doing so was, that he did not wish to take out new papers in 
his own name. After the execution of the power of attorney, and be- 
fore any thing was done under it, the maker died. The plaintiff then 
claimed that the personal representatives of the deceased should execute 
a bill of sale. The court held that, as the plaintiff had refused to take 
a bill of sale, and had designedly taken a security of a different kind, 
which had become unavailable, they could not substitute a new secu- 
rity. Thatcase differs widely from the present. Here, nothing new is 
to be done. All that is necessary is to sustain what has been done, so 
far as it is legal, and to reject that which is illegal; to separate the 
sound from the unsound parts of the agreement. 

I have hitherto considered this case as if the promissory notes were 
the certificates of deposit alluded to in the agreement. It now becomes 
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necessary to consider what would be the effect upon the agreement in 
case they should not be so regarded. ‘The consequence, of course, 
would be that, in this respect, the agreement has not been performed. 
But a Court of Equity considers that done which ought to be done, and 
the agreement must be construed in the same manner as if certificates 
of deposit had been given to Palmers, Mackillop, Dent & Co., and were 
now held by them. 

The next questions to be considered are: 1. Whether the agreement 
or trust deed was executed when the banking company was insolvent, 
or in contemplation of insolvency. 2. Whether it was executed with 
the intent to give a particular creditor a preference over other credi- 
tors of the company. 

It appears by the testimony, that the trust deed was executed on 
the 30th November, 1840. It also appears that on the Ist October, 
1840, a committee was appointed by the company, to examine into 
the condition of its affairs. On the 23d December, in the same year, 
the committee reported. In their report they state that “ the accounts 
of the company have been for some time past in a course of critical in- 
vestigation, and that a statement has been made up to the first day of 
October, 1840; since which period they have undergone little, if any, 
relative change.” 'That report was signed by the committee, and pub- 
lished, and states a balance of available assets over debts amounting to 
$2,321,395 35. In opposition to this report, and for the purpose of 
showing its entire fallacy, and that the company was at that time insol- 
vent, Strong, who was then a director of the company, was examined 
as a witness on the part of the plaintiff. His testimony is general. He 
states, in reference to a portion of the assets, that he should “think pro- 
bably one-third were not collectable.” In reference to other assets, he 
says that he “ should think that but a small proportion was collected.” 
The rest of his testimony is of the same indefinite character. Strong 
is the only witness, on this point, on whom the plaintiff relies ; and it 
is from this testimony that we are to infer that the company was insol- 
vent. It will be remembered, in considering how much weight is to be 
attached to the testimony, that in the autumn of 1840, the Commercial 
Bank of the City of New-York, of which the witness was at the time 
president, lent between $39,000 and $40,000 to the company, and that 
the loan was made with his approbation and advice. It will also be re- 
marked, that in or about the month of January, 1841, he was interested, 
to the amount of at least one-fourth, in the purchase of from two to 
three thousand shares of the stock of the company ; and, what is More 
extraordinary, he, as one of the committee who had made a critical in- 
vestigation of the affairs of the company, signed the report of the 23d 
December, 1840, showing a surplus of upwards of $2,000,000, and pub- 
lished it to the world with his assurance of its verity. 

‘here must generally be a difficulty in ascertaining what was the 
value of liabilities and things in action, at any particular antecedent 
period ; but, certainly, there can be a nearer approximation to it, and 
upon more satisfactory testimony, than is offered in this case. 

The proof is equally unsatisfactory to show that the agreement in 
question was executed in contemplation of insolvency. The company 
did not stop payment until some months afterwards, and all its acts 
show that at that time, not only its earnest hope, but its sincere ex- 
pectation, was thgt it would avoid insolvency. 
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But, irrespective of these considerations, it does not appear that any 
preference was intended, or has in fact been made, nor that there 
are not now sufficient assets in the hands of the Receiver to pay all 
the lawful debts of the company. 

It is further objected to this agreement, that it was made to hinder, 
delay and defraud creditors. Before examining this part of the case, 
I would remark, that the decision which was made by the Vice-Chan- 
cellor of the first circuit, in the case of Leavitt v. Yates et al., does 
not apply to the instrument in question. In that case, the trust deed 
executed by the company to Yates and others, was made, not to 
secure debts previously contracted, but to secure future liabilities 
about to be contracted, and which might not be contracted for the 
period of thirteen months afterwards. The property assigned was 
thus locked up in trust, for that space of time, when there might 
not be, during the whole period, any cestui que trust, who would 
acquire an interest in it. In this case there was an existing indebt- 
edness. The creditors, in very decided terms, announced their reso- 
lution not to continue the credit any longer in its then existing state, 
It was at that time, and for the purpose of obtaining an extension of the 
credit, and upon the additional consideration of the release of Davis, 
that the arrangement, which resulted in the execution of the trust deed, 
was entered into. 

The deed declares that, till default is made in the payment of the 
certificates of deposit, the property assigned shall be held in trust for 
the company. It is contended that, by this provision, the company be- 
came the sole cestui que trust, and that, forthat reason, the trust is 
void. Such, however, is not the legal effect of the agreemest. On the 
contrary, Palmers, Mackillop, Dent & Co. acquired an interest in the 
securities immediately on the execution of the deed ; not absolute, it is 
true, but as absolute an interest as a pledgee ever acquires, before default, 
in property deposited as collateral security for the payment of a debt. 
‘The company could not resume possession, or ownership of the secu- 
rities assigned, neither could it control them. It could not make use of, 
nor réceive the interest or profits arising from them. It had no greater 
interest in them, nor advantage arising out of them, than belongs to 
every pledgor. 

The case of Goodrich v. Downs, (6 Hill, 438,) was particularly re- 
lied upon on the argument, in support of the views taken on behalf of 
the plaintiff. In that case, an insolvent debtor, against whom a judg- 
ment had been recovered, within the thirty days’ stay of execution then 
allowed by law, assigned nearly all his property to his son to pay four 
of his creditors, and to pay over the surplus, if there should be any, to 
himself. The court held that this was an attempt by an insolvent 
debtor, to put his property beyond the reach of legal process, and, at 
the same time to reserve a portion of it for his own benefit. The state- 
ment of this case shows, that it is distinguishable from the oue before 
us. In the first place, the assignor was admittedly insolvent, and a 
judgment recovered against him remained unsatisfied. In the next place, 
there were other creditors whose debts were then due, who were hin- 
dered and delayed by the assignment. In this case, on the contrary, it 
appears that the Company paid its accruing debts and liabilities, till 
some lime after the execution of the deed. 
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The only thing which distinguishes this from an ordinary case of a 
pledge, is, that the persons who were to receive the benefit of it, were 
not made the depositaries of the property pledged. If they had been, 
they would have become trustees for the benefit of the pledgors, except 
to the extent of the security for their own debts. In this case, other 
persons are substituted as trustees for both parties. 

But it is contended that the agreement is void, because the trustees, 
in addition to the right to sell the securities, also had a right to borrow 
money upon them in case of default. That is, they are authorized to 
substitute a new pledge in the place of the one created by the deed ; 
for this would be the whole effect of borrowing money on the securities. 
Now, if one pledge is legal, it is not obvious why a substitution of 
another contract of precisely the same character, should not be equally 
so. Certainly, it ought not to vitiate the agreement itself. 

The next question to be considered, is as to the effect of the assign- 
ment of the stocks of the Apalachicola Land Company, the American 
Land Company, and the Mississippi Land Company. 

It appears from the testimony, that the Apalachicola stock was trans- 
ferred to the Company by Ogden, as security for his bond, conditioned 
for the payment of $10,000; that the stock of the American Land Com- 
pany was transferred to the Banking Company by Beers, as security for 
his bond, conditioned for the payment of $75,000; and that the Mis- 
sissippi stock was transferred to the Company by Sherwood, as secu- 
rity for his bond, conditioned for the payment of $30,000. It also ap- 
pears that neither of the bonds were assigned to Blatchford and Murray. 

It is coutended, on the part of the plaintiff, that as the bouds of Og- 
den, Beers and Sherwood were never assigned, the stocks never passed 
to the assignees. Blatchford and Murray state in their answers, that 
they were not aware that there were any such bonds. The Company, 
of course, had no other interest in the stocks than to the extent to which 
they were pledged as security for the payment of the bonds, and they 
could assign no other or greater interest. This interest they must have 
intended to assign, and it must have been either through carelessness, 
oversight or fraud that the bonds were not assigned. ‘The question then 
is, the bonds and stocks being separated, which shall follow the other ? 
In respect to this matter, the Receiver stands in the place of the Com- 
pany, and the question is to be decided iu the same manner as it would be 
if this suit had been brought by the Company. ‘The Company intended 
to assign its interest in the stocks, and it was necessary, iu order to 
make the transfer effectual, that the bonds should pass with them. It 
follows as a conveyance, that the Company ought to have assigned the 
bonds. A court of equity considers that as done, which ought to be 
done, and the bonds must be considered as having been assigned with 
the stocks. And the court should enforce an assignment on fact, if 
necessary. 

The next question which arises is, as to the bond of Beers for 
$20,000. This was not included in the list of securities set forth in the 
original report of the Committee of Investments and Finance. It ap- 
pears to have been substituted jn the place of another bond mentioned 
in that report. But, in the final resolution of the Committee, authorizing | 
the execution of the trust deed, it is stated that the form of the agree- 
ment in question was submitted to them for their approval, and that 
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they thereby approved of it, and authorized its execution, and also 
authorized the officers of the Company to assign the securities men- 
tioned in the schedule thereto annexed. The bond of Beers is one of 
the securities mentioned in this schedule, and, of course, passed under 
the assignment. 

Finally, it is contended that the original indebtedness of the Company 
was founded on a usurious consideration. The evidence relied upon 
as to this branch of the case is, that Palmers, Mackillop, Dent & 
Co. charged a commission of one per cent., and in the first account 
which they rendered to the Company, charged seven per cent. inte- 
rest. Palmer says in his answer, which is responsive to the bill, 
that no agreement was made as to interest; that the custom of his 
house, it similar transactions, was. to charge one per cent. more than 
the Bank of England charged at the same time; and that the rate 
of interest with the Bank of England at the time of the transactions 
in question, was five per cent. He further states, that the charge of 
seven per cent. contained in the first account was made by a mis- 
take of the clerk, and that, on ascertaining the mistake, and before the 
commencement of this suit, the error was corrected, and a new account 
furnished. It appears from the testimony, that such corrected account 
was rendered. ‘l'o make ont a case of usury, there must a corrupt 
agreement, or in other words, an agreement to reserve more than 
seven per cent. for the loan or forbearance of money. ‘There is no 
proof in this case of any such agreement. 

The conclusion from the views which have been expressed, is, 
that the debt to secure the payment of which the agreement or trust 
deed was given, was legally contracted, and is still due and payable; 
that the promissory notes given by the Company, being payable a year 
after date, were issued in violation of the provisions of the statute, and 
ought to be delivered over to the plaintiff to be cancelled ; that the agree- 
ment or trust deed is legal and valid; and that all the securities men- 
tioned in the schedule aunexed to it, passed to the trustees, subject to the 
trusts contained in the deed, and a decree must be entered to that effect. 
A provision must also be made in the decree for the payment of the costs 
of the defendants out of the proceeds of the assigned securities, and that 
the costs of the plaintiff bea charge against the assets of the Company in 
his hands as Receiver. 





N. D. Common Pleas. 


Before the Honorable M. ULSHOEFFER, evr J judge, and Assistant Judges INGRAHAM 
and 


Lewis B. Grirrin v. Georce W. RIB.eEt. 


DELAY IN PRESENTATION OF CHECK. 


If a check be not presented within a reasonable time, it lies upon the holder to show affirma- 
tively that no injury has resulted thereby to the drawer. 

Where, therefore, an accommodation check was drawn on the 20th August, but was not pre- 
sented for payment till the 20th October, and it appeared that there were funds in the bank, 
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but not sufficient, to meet it on the day it bore date, and subsequently, and no excuse was 
offered for the delay: Held, that the plaintiff, the endorsee, could not recover. 


Assumpsit on a check of which the following is a copy: 


“New-York, August 20, 1846. 
“Mechanics’ Banking Association. 
“Pay to Howard & Bostwick, or order, one hundred and fifty dol- 
lars. 
* $150. GEO. W. RIBLET.” 
(Endorsed) “Howarp & Bostwick.” 


The plea was the general issue. The cause was tried before Judge 
Ingraham, without a jury. 

The proof showed that the check was not presented for payment un- 
til the 20th October, 1846, two months after its date; that payment 
was then refused on the ground of age, and that notice was sent to the 
defendant; that the check was then in the possession of Charles 
Kelsey, to whom it was endorsed by Howard & Bostwick, for whose 
accommodation it was made, and came into the possession of-the plain- 
tiff about the 23d of December, 1846. 

That the defendant kept a large and active account at the bank, and 
had a fluctuating balance; that on the evening of the 20th (the date of 
check) it was good only for $11 30; that on the evenings of the 2\st, 
22d, and 28th of Angust, there was a balance to his credit of more than 
sufficient to pay his check, without deducting the exchange checks 
which came in next morning, but deducting the exchange checks, his 
balance was not sufficient. ‘The judge decided that the plaintiff was 
not entitled to recover, and a case was made. 


P. Y. Cutler, for the defendant, on the argument, contended :— 

Ist. That a check payable to order is a bill of exchange, and subject 
,; the same rules; he cited 3 Johns. Cases, 5; 21 Wend., 372, and 

ases. 

2d. A check, or a bill of exchange, payable on demand, must be pre- 
sented within a reasonable time. 2 Hill, 425; 6 Wend., 445; 10 Wend., 
304; 20 1b., 192. 

3d. The delay in this case is fatal. 10 Wend., 304; 13 Jb., 549; 
Smith's Com. Law, 237, and note, 243; 20 Wend., 190. Also, 4 
Cranch, 153; 10 Peters, 571; 1 7. R., 416; 20 Johns. R., 485, 486. 


_; 4. W. Bradford, for plaintiff. 


Daty, J., delivered the opinion of the court :—The defendant was 
properly nonsuited. ‘Che cheek was not presented within a reasonable 
time, and the plaintiff did nat excuse the delay by showing that the 
defendant has received no injury by it. As between holder and drawer 
a demand at any time before suit brought is sufficient, if it appear that no 
injury has resulted to the drawer. But it lies upon the holder to show 
that fact affirmatively. (2 Hill, 424.) The check was payable on the 
20th of August, and was not presented until the 20th of October. There 
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were funds in the bank to meet it at the day of its date; indeed, it is 
evident from the testimony, that there was.a balance to the defendant’s 
credit sufficient to pay it at any time up to about the 20th of October. 
If it had been presented, then, within a reasonable time, it would have 
been paid, and the defendant would have had a remedy over against 
Howard & Bostwick, the endorsers, who have since become insolvent. 
(3 Bar. & Ald., 619.) It is trae, they did not fail until nearly four 
months after the date of the check, but the plaintiff lost by the delay 
two months of the time within which he might have prosecuted his re- 
medy against them. The loss of two mouths’ time, under such circum- 
stances, is of material consideration. It is not to be assumed that the 
defendant was not or could not be prejudiced by it. If it affords any 
presumption, it is, that he was placed by the delay in a worse situation 
as respects his remedy against Howard & Bostwick. The plaintiff 
having neglected to present the check within a reasonable time, was 
bound to stiow clearly that the defendant had not been injured by his 
neglect, and I think he failed to do so, 
New trial denied. 








Oneida County Court. 


Before ROOT, J., County Judge. 
Muscott v. MitLteEr.—27th September, 1848. 


A plaintiff is bound to appear and prove his case, to entitle him to recover, although the 
defendant may not have appeared. 


Tue facts appear from the opinion. 
Chandler and Frazer, for appellant. 
Muscott, respondent in person. 


Root, J.—In this case the respondent sued the appellant in a justices’ 
court, for services rendered as an attorney. There was not a word of 
proof in the court. below that the appellant had ever employed the re- 
spondent, or that the respondent had ever performed for the appellant 
the services set forth inthe complaint or any services whatever. The 
respondent failed entirely to show any cause of action. 

The appellant did not appear on the return of the summons, and as the 
complaint was verified by oath, the justice supposed that under the provi- 
sion of the code, the cause of action was admitted, and that the respondent 
was relieved from establishing his claim by proof. In that he erred, and 
the judgment must be reversed, and a new trial ordered on that ground. 
In a justices’ court, if the defendant neg!ect to appear, the plaintiff is, 
nevertheless, bound to prove his case, to entitle him to recover. The 
defendant admits nothing, and loses nothing by not appearing. A 
new trial must be ordered, without costs to either party. 
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PRACTICAL POINT. 


ILLEGITIMATE CHILD.—PRESUMPTION OF NAME. 


An indictment stated that the prisoner, a single woman, on the 27th of 
August, 1844, brought forth a male child alive; that she afterwards, to 
wit, on the day and year aforesaid, killed the said child. Objection ; 
that the judgment ought to have either stated the name of the child, 
or that its name was unknown to the jurors ; overruled by Coleridge, J., 
at the trial, on the ground that there was no presumption from the 
mere fact of birth, that the child had a name, it being a bastard; that 
the indictment afforded no presumption of its having acquired a name 
by reputation or baptism; that an averment that the name was un- 
known, implied the acquisition of some name. The conviction was 
held right. Reg v. Willis, 1 Denison’s Crown Cases, 80. 





ENGLISH CASES. 


Court of Queen's Bench). 
WHITE AND OTHERS v. Woopwarp.—3d May, 1848. 


GUARANTEE—PROMISE TO PAY THE DEBT OF ANOTHER—CONSIDE- 
RATION—FUTURE SUPPLIES—NOTICE. 


B. gave to A. the following memorandum in writing :—* In consideration of your agreeing 
to supply S. with goods upon credit, (the amount to be in your discretion,) I hereby guaran- 
tee you the due payment of such sum as he may now, or at any time and from time to 
time hereafter, owe you. My liability under this guarantee is to be limited to principal sum 
in running account of £100.” Declaration thereon, that confiding in B.’s said promise;-A. 
did afterwards supply S. with goods amounting to £35 ; that S., though requested, had not 
paid for the same, of all which B. had notice. Breach, non-payment by B. on request, of 
£85 :—Held, on general demurrer, that the declaration was good, and that the guaranty 
disclosed a sufficient consideration for B.’s promise. 


AssumpsitT. The declaration stated that, whereas before and during 
the times hereinafter mentioned, the plaintiffs were and still are ware- 
housemen and wholesale drapers; and whereas also before the com- 
mencement of this suit, to wit, &c., the defendant by a certain promise 
in writing, signed by the defendant and addressed to the plaintiffs, ad- 
dressed and promised the plaintiffs in and by the words and figures fol- 
lowing, that is to say :—“ Gentlemen—In consideration of your agree- 
ing to supply Mr. Henry Slater with goods upon credit, in the way of 
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your trade, (the amount to be in your own discretion,) I hereby gua- 
rantee you the due and regular payment of such sum or sums as he 
may now, or atany time and from time to time hereafter, owe to you, 
or to the persons who for the time being may comprise your firm, and 
against any loss you may sustain by his dealings with you, and I give 
you full liberty to extend the period of credit to the said Henry Slater, 
and to take collateral security for any monies in which the said Henry 
Slater may be indebted to you, and to hold over or renew any bills, 
notes, or other securities you may at any time hold, and to grant him 
and the parties liable upon bills, notes, or other securities, any indul- 
gence, and to compound, concur in assignment, or otherwise arrange 
with, and to release him and them respectively as you may think fit, 
without thereby discharging or in any manner affecting my liability by 
virtue of this guarantee, or entitling me to set off or claim against the 
sum hereby secured any dividend or payment you may receive from 
.the said Henry Slater or his estate, on any securities you may hold. 
My liability under this guarantee is to be limited to principal sum in 
running account of £100.” And the plaintiffs aver that they, confid- 
ing in the said promise of the defendant, did afterwards, and before the 
commencement of this suit, to wit, &c., supply the said Henry Slater 
with goods of great value, to wit, of the value of £85 10s. 9d., in the 
way of their said trade as aforesaid, and for certain reasonable prices 
and sums of money, amounting in the whole to a large sum, to wit, 
£85 10s. 9d., and although the said credit and the time for the pay- 
ment of the prices of the said goods elapsed before the commencement 
of this suit, and although the said Henry Slater was afterwards, and 
before the commencement of this suit, to wit, &c., requested by the 
plaintiffs to pay them the said sum of money, yet the said Henry Sla- 
ter did not pay the same, or any part thereof, of all which premises the 
defendant afterwards, and before the commencement of this suit, to wit, 
é&c., had notice, yet the defendant has not paid the said sum of money 
so due from the said Henry Slater to the plaintiffs as aforesaid, being a 
principal sum not exceeding the said sum of £100, in the said promise 
in writing of the defendant in such behalf mentioned as aforesaid, 
although the defendant was afterwards, and before the commencement 
of this suit, to wit, &c., requested by the plaintiffs so to do, but the said 
sum still remains unpaid to the plaintiffs, to the damage, &c. 

General demurrer and joinder. 

[The points stated for argument on behalf of the defendant were, that 
the declaration did not disclose any consideration for the promise therein 
stated, and that it was not shown that the £85 was a sum which Henry 
Slater did owe at the time of the commencement of the suit on the 


balance of a running account. 


Pashley, in support of the demurrer.—The declaration discloses no 
sufficient consideration for the defendant’s promise. ‘There is no abso- 
lute agreement by the plaintiffs to supply Slater with goods. The con- 
sideration must be distinctly ascertainable from the instrument itself, and 
it is, at least, ambiguous, whether the consideration for the promise was 
the amount already due by Slater, or goods to be afterwards supplied to 
him ; as it was at the discretion of the plaintiffs whether they would 
supply him or not, they were not _— to supply him at all, and in that 

VOL. VI. 5 
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case the consideration was of no value, and-the promise of the defen- 
dant was void. Taylor v. Brewer, 1 Mau. & Sel., 290; Raikes v. 
Todd, 3 Ad. & El., 846; Bryant v. Flight, 2 Q. B., 35; 5 Mee. & 
Wells. 114. The declaration is also defective, for not showing that the 
defendant had notice of the supply of goods to Slater by the plaintiffs 
within a reasonable time after such goods were so supplied. Cramer v. 
Higginson, 1 Mason (American) P., 323. 


[CresswELL, J.—Is such notice necessary to give the right of ac- 
tion? Possiby the right of action may be lost by laches in not giving 
reasonable notice, but in that case it is for the defendant to plead it, and 
how it is matter of discharge. This is a general demurrer to the de- 
claration ; can any authority be found for saying that the plaintiff must 
allege such notice in his declaration ?] 


Pashley referred to Peel v. Tatlock, 1 Bos. & Pul., 419, and Firth v. 
Thrush, 8 B. & C., 387. 


{[CressweE tL, J.—In cases of bills of exchange notice is necessary by 


the law merchant, but not so on a guarantee for the payment of goods 
by another person.] 


{Wituiams, J.—And notice of dishonor means due notice. } 


T. Jones, on the other side, was not called on. 


Wipe, C. J.—There is no difficulty in this case. The first objec- 
tion is, that there is no sufficient consideration for the defendant’s pro- 
mise. It is only necessary to read the instrument to answer this objec- 
tion. If the defendant on the face of the document on which the action 
is brought avers that a consideration has been given for his guarantee, 
is not that enough? ‘The document is, perhaps, not in the usual form, 
but it is quite sufficient to support the promise: nor is there any ambi- 

uity in it; the supposition that there is rests upon a misapprehension. 
he existing debt, at the date of the agreement, is referred to, as well as 
the future advances to be made to Slater, but the consideration for the 
defendant’s promise is the agreement of the plaintiffs to supply Slater 
with goods in future. As to the reasonable notice of the goods having 
been supplied, if such be necessary, the omission to give reasonable no- 


tice is matter of discharge, which should come by way of plea from the 
defendant. 


Cottman, J.—Concurred. 


CressweE.L, J.—I am of the same opinion. It is said the plaintiffs 
ought to have refused to supply goods to Slater. But there is an aver- 
ment that they did continue to supply goods to him; and in Johnstone v. 
Nicholls, 1 Com. B., 251, it was held, that a somewhat similar guarantee 


was binding, though it referred, in fact, almost exclusively to goods 
already supplied. 


Witutams, J.—Concurred. 


Judgment for the plaintiffs. 
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[CROWN CASES RESERVED FOR THE OPINION OF ALL THE JUDGES.] 
THe QueEEN v. Crispin.—9th May, 1848. 
INDICTMENT—CERTAINTY—REPUGNANCY. 


An indictment alleged that the defendant, on Henry Bennett, did make an assault, and him, 
the said William Bennett, did beat, wound, &c.—Held good, on motion in arrest of judg- 
ment. 


‘Tue defendant was indicted, for that he with force and arms, &c., at 
&c., in aud upon Henry Bowton Bennett, in the peace, &c., then and 
there being, did make an assault, and him, the said William Bowton 
Bennett then avd there did beat and other wrongs to the said William 
Bowton Bennett then and there did, to the great damage of the said 
William Bowton Bennett and against the peace, &c. 

The defendant having been convicted at the trial, before Wightman, 
J., at the last assizes for Exeter, was now brought up for judgment. 


Kinglake, Sergt., moved for a rule nisi to arrest the judgment.— 
First the indictment is insensible and repugnant: the “ said William” 
cannot refer to the Henry Bowton Bennett, and no William has been 
mentioned before. It might be good if the latter part referring to Wil- 
liam could be rejected ; but here, the offence charged being single, being 
against one individual, on one occasion, the indictment is repugnant, and 
the defendant cannot be convicted on the mere statement of the assault 
ou Henry. The King v. Heaps, 2 Salk. 593. 


[Wicurman, J.—In that case the substance of the charge was the 
riot and the assault was a mere circumstance. | 

Secondly, the indictment is bad as charging two distinct offences, 
an assault on Henry and a battery of William. The King v. Clendon, 
2 Ld. Raym, 1572. It must be admitted that the authority of that case 
is shaken by The King v. Benfield, 2 Burr. 980; The King v. Solo- 
mons, 1 Term R. 249, and The King v. Fuller, 1 Bos. & Pul, 180. 
This is vot alleged as a joint act of assaulting Henry and the judgment 
can only be given on some good existing count. 2 Hawkins’ P. C. c. 
25, s.s. 74, 91. 


Greenwood, who was with him, referred to The King v. Roberts, 
Carth. 226. 


Crowder, (Mowbray with him,) for the Crown.—The words “ The 
said William Bowton Bennett” may be rejected as surplusage, The 
King v. Morris, 1 Leach. C. C. 4th ed. 109, where the indictment 
charged Francis Morris with receiving stolen goods, “he, the said 
Thomas Morris, well knowing the said goods, &c., to have been felo- 
niously stolen.” 


Lorp Denman, C. J.—That case is precisely in point, and we should 
not be disposed to favor the objection. 


Parreson, J., Covertpce J., and WicuTMan, J., concurred. 


Rule refused and sentence passed on the defendant. 











ANALYTICAL DIGEST 


OF 
CASES DETERMINED IN THE COURT OF APPEALS. 
[ Continued from page 400. } 
LEGACY. 


Primary Fonp ror Payment or Lecacirs.—The general rule is, that the personal 
estate of a testator is the primary fund for the payment of legacies, and a testator is 
presumed to act upon the legal doctrine unless a contrary intent is distinctly mani- 
fested by the terms and provisions of the will. ; . 

Where the personal estate is not in terms exonerated, and is not specifically given 
away by the will, it will be deemed the primary fund for the payment of legacies not- 
withstanding such legacies, by the terms of the will, are expressly charged upon the 
persons to whom the real estate is devised. The charge upon the devisees in such a 
case will be deemed in aid, and not in exoneration of the primary fund. 

The testator gave to his wife the use of his real and personal estate during her 
widowhood ; to two of his sons he devised the reversionary interest in his real estate, 
and directed them to pay legacies to his other son and to his daughters; but made no 
disposition of the reversionary interest in the personal estate :— 

Held, that such reversionary interest in the personal estate was the primary fund 
for the payment of the legacies. Hoes and wife, and others, appellants, v. Van Hosen, 
respondent, 1 Comstock’s Rep. 120. 

RESUMPTION OF PayMENT—EQuiTABLE CHARGE ON Rea Estate.—A testator by 
his will made in 1804, gave all his real and personal estate to his wife during her life, 
und after her death to his grandson. To his granddaughter he gave a legacy, to be 
paid by “his grandson,” out of the estate in one year after he should become of age. 
The grandson became of age in 1820, but the widow’s life estate did not terminate 
until] 1832 :-— 

Held, that the legacy was not payable until the latter period, and therefore that a 
bill filed soon afterwards, to recover the legacy, was not liable to a presumption of pay- 
ment from lapse of time. 

The grandson, in 1826, mortgaged the real estate which he took under the will, and 
portions of it were purchased by the respondent, with notice of the legacy, at a sale 
upon the foreclosure of the mortgage. Upon bill filed by the legatee against the 
respondents and the grandson :— 

Held, further, that the grandson by accepting the estate became personally liable for 
the legacy, that the legacy was an equitable charge upon the real estate, but that the 
respondents should not be charged in respect to the real estate in their hands except 
in a case of deficiency after the remedy should be exhausted against the grandson. 
Dodge, appellant, v. Manning, and others, respondents, 1 Comstock’s Rep. Court of 
Appeals, 298. 


LOTTERY. 


LorTERY (ILLEGAL)—MIsDEMEANOR To PusBLIsH AccounT oF LoTTERY TO BE 
DRAWN IN ANOTHER StaTe—Under the Revised Statutes, (1 R. S. 665,§ 28,) it is a 
misdemeanor to publish in this state an account of a lottery to be drawn in another 
state or territory, although such lottery be authorized by the laws of the place where it 
is to be drawn :-— 

Held, accordingly, that a demurrer to an indictment which charged the defendant 
with publishing in the city of New-York, an account of a lottery to be drawn in the 
District of Columbia, was not well taken. 
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Where the indictment charged the defendant with publishing an account of an ille- 
gal lottery, and set forth in hec verba the lottery scheme, which showed that the prizes 
consisted of sums of money :— 

Held, good, although it was not otherwise averred that the lottery was set on foot for 
the purpose of disposing of money, lands, &c, Charles, impleaded with McIntire, v. 
The People, 1 Comstock’s Rep. Court of Appeals, 180. 


MORTGAGE OF PERSONALTY. 


INTEREST OF MortTGaGor not suBsEcT TO LEvy upon Execution.—Where, in a 
mortgage of personal property, it was provided that the mortgagor should permit the 
mortgagee “to have, possess, occupy, and enjoy,” the mortgaged property, whenever 
he should demand the same, and alter the mortgagor had absconded, the mortgagee 
took possession of the property by virtue of the mortgage :— 

Held, that the interest of the mortgagor was not the subject of levy upon execution, 
although the debt secured by the mortgage had not, at the time of the levy, become 
due. 

It seems that the interest of a mortgagor of personal property even before forfeiture, 
where he has not the right of possession for a definite period, is but a right of redemp- 
tion merely, which is not subject to levy and sale upon execution. Mattison v. Baucus, 
1 Coinstock’s Rep. Court of Appeals, 295. 


Grass GRowinc MAY BE ConvEYED BY PERSONAL Moricace—Derect 1n Evt- 
DENCE—I NTENDMENT—JusTICE Ss CournT—CERTIORARI.—Where A., occupied land un- 
der H., and by the terms of their agreement the grass belonged to A. :— 

Held, that A., might transfer such grass while yet growing by a personal mortgaye. 
Where upon a trial there is opportunity for objection, and the paity whose duty it 1s to 
object, remains silent, all reasonable intendments will be made, in a Court of Review, 
tu uphold the judgment. 

The defendant, in a Justice’s Court, claimed the property by virtue of a personal 
mortgage, Which was rad in evidei:ce without objection. It also appeared the mort- 
gage had been filed; but the return of the justice did not show that tlere was any 
evidence that such filing was in the town where the mortgagor resided, or where the 
property was situated, as required by the statute, (Laws of 1833, chap. 279) ; nor did it 
appear from the return, that the plaintiff, who claimed the property as purchaser under 
an execution against the mortgagor, made any objection on the ground of such defect 
in the evidence :— 

Held, that such an objection could not be taken in the Court of Common Pleas, on 
certiorari. Jencks v. Smith, 1 Comstock’s Rep. Court of Appeals, 91. 


NUISANCE. 


Nuisance, Writ oF—AVERMENT IN DecLaraTionN—Form or Action.—In the com- 
mon law, action by writ of nuisance, as retained and regulated by the Revised Statutes, 
it seems that the declaration must show that the plaintiff has a freehold estate in the 
premises affected by the nuisance. This is a real action. 

But in an action on the case for damages merely, sustained in consequence of the 
erection of a nuisance, it is enough that the plaintiff is in possession of the premises 
affected thereby. 

The form of an action is determined by the matter set forth in the declaration, and 
not by the name which the plaintiff may give it. If, therefore, the pleader, in the com- 
mencement of a declaration, gives the action a wrong name, it will do no harm. 

The plaintiff commenced his action by writ of nuisance pursuant to the statute, 
(2 R. S. 332,) the formal commencement of the declaration was appropriate to that 
action and referred tu the writ; but the declaration contained no averment that the 
plaintiff had a freehold estate in the premises affected by the nuisance. It showed, 
however, a good cause of action on the case, and concluded thus, “to the nuisance of 
said dwelling house and premises of the plaintiff and to his damage of five thousand 
dollars :”— 

Held, that it was a good declaration in an action on the case, although it showed no 
ground of recovery in the action of nuisance proper; and therefore that the Supreme 
Court was right in denying a motion made after verdict in arrest of judgment. 
Cornes v. Harris, 1 Comstock’s Rep. Court of Appeals, 223. 
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POLICY OF INSURANCE. 


Bit or Exceptions To Review Exercise or Circuit Jupee’s Discretion—Av- 
THORITY OF SECRETARY OF INSURANCE Company To CONSENT TO ASSIGNMENT OF PoLicy 
—ALIENATION OF PRopeRTY INSURED.—A bill of exceptions will not lie to review the 
exercise of the discretion of a Circuit Judge, on the trial of a cause, in disregarding a 
variance between the declaration and the proof. 

Where a policy of insurance prohibited an assignment of the interest of the assured 
“unless by the consent of the company manifested in writing,” and the secretary, on an 
application to him at the office of the company endorsed upon the policy and subscribed 
a consent, it seems that his authority to do so, in the absence of evidence to the con- 
trary, should be presumed. 

But if it were necessary to prove his authority, a formal resolution of the board of 
directors need not be shown. Evidence that the secretary, he being the sole agent of 
the company in transacting business at their office, has been in the uniform habit of 
giving such consent in writing, and made regular entries of his acts in the books of the 
company, without any objection or repudiation on the part of the company, is enough 
at least to carry the question of authority to the jury. 

A mortgage given by the insured upon the property covered by the policy, is not an 
alienation by sale or otherwise wiihin the meaning of the seventh section of the charter. 
(Laws of 1836, p. 315 and 44.) And notwithstanding such mortgage and an assign- 
ment of the policy to the mortgagee with the consent of the company, a suit upon the 
policy to recover for a loss must be brought in the name of the assured. Conover v. 
The Mutual Insurance Company of Albany, 1 Comstock’s Kep. Court of Appeals, 290. 


PROMISSORY NOTE. 


Promissory Nore—Wuat Amounts To a Protrst—Demanv and Notice—Con- 
STRUCTIUN OF INSTRUMENT.—In a strict and technical sense, the term protest, when 
used in reference to commercial paper, means only a formal declaration drawn up and 
eigned by a notary, but in a popular sense, and as used among men of business, it 
includes all the steps necessary to charge an endorser. 

Therefore, where an endorser of a note, before its maturity, wrote to the holder, 
saying: “ Please not protest T. B. C.’s note due, &c., &c., and I will waive the neces- 
sity of a protest thereof.” 

Held, that this dispensed with a demand of the maker and notice to the endorser. A 
demand of payment from the maker of a note and notice to the endorser, are sufficient 
to charge the endorser, without a technical and formal protest. 

Where two instruments are executed on different days, relating to the same subject 
matter, and the one last executed refers to and is based upon the former one, in arriving 
at the intention of the parties in the latter instrument, both should be read and con- 
strued together; and the general words used in the last, should be restricted so as 
to conform to the intention of the parties as derived from an examination of both 
instruments. 

Accordingly, where the maker of a note made an assignment to one of the holders 
for the benefit of his creditors, in which the endorser, was named and preferred as a 
creditor to the amount of the note, and the holders were named and preferred as creditors 
on another account, but were no where set down as creditors in respect to the note, 
and the holders in conjunction with other creditors afterwards executed to the maker 
an instrument referring to the assignment, and agreeing in consideration thereof, 
and of one dollar, to discharge the maker from all claims and demands existing in their 
favor respectively against him, over and above what they miyht realize under the assign- 
ment, on his agreeing at the same time to pay the balance of their debts in seven years, 
and the maker at the same time gave to the holders his written promise to pay such 
balance in seven years :— 

Held, that the claim of the holders to recover the note of the maker was not dis- 
charged or suspended, the instrument being regarded as only applicable to their other 
demand against the maker; and, therefore, 

Held, further, that their right to recover against the endorser was not affected by 
— instrument. Coddington v. Davis and others, 1 Comstock’s Rep. Court of Ap- 
peals, 186. 


STATUTE OF FRAUDS. 


Contract ror LumBEK—WHuat a Surricignt DELIVERY AND ACCEPTANCE.—Plain- 

















ANALYTICAL DIGEST. 431 


tiff and defendant bargained respecting the sale, by the former to the latter, of a 
quantity of lumber, piled apart from other lumber on a dock and in view of the parties 
at the time of the bargain, and which had before that time been measured and inspected. 
The parties having agreed as to the price, the plaintiff said to the defendant ‘the 
lumber is yours.” The defendant then told the p!aintiff to get the inspector’s bill, 
and take it to our house, who would pay the amount. This was done the next day, 
but payment was refused. The price was over fifty dollars :— 

Held, in an action to recover the price that there was no delivery and acceptance of 
— within the meaning of the statute of frauds, and that the sale was therefore 
void. 

It seems that to constitute a delivery and acceptance of goods, such as the statute 
requires, something more than mere words is necessary. Superadded to the langnage 
of the contract, there must be some act of the parties amounting to a transfer of the 
possession and an acceptance thereof by the buyer. The case of cumbrous articles 
is not an exception to this rule. Shindler v. Houston, 1 Comstock’s Rep. Court of 


Appeals, 261. 
REPLEVIN. 


SuerirFr—Levy—Reptevin BonD—ABATEMENT OF AcTION BY DeatH oF PLaIN- 
TIFF IN RePLEVIN—EvipEnce.—After a sheriff had levied upon property which belonged 
to the defendant in the execution, another person brought replevin, and had the same 
property delivered to him upon the writ, and died pending the action : 

Held, that the sheriff might retake the property and sell it to satisfy the execution. 
On the death of a plaintiff in replevin the action abates and cannot be revived by scire 
facias. 

In such a case the defendant has no remedy upon the replevin bond. 

Where the original execution upon which a levy had been made was lost, and the 
Supreme Court from which it issued, ordered, on motion, that a new one like the origi- 
nal be issued as a substitute therefor, that the sheriff’s certificate of the levy be endorsed 
thereon, and that such substituted execution and certificate have the same force and 
effect as the original would have, and a new execution was issued and endorsed ac- 
cordingly : 

Held, that the same was admissible as primary evidence to prove and justify the levy 
without showing the loss of the original. Burkle and Gebbard, Executors, ge. v. Luce, 
1 Comstock’s Rep. Court of Appeals, 163. 


SHERIFF. 


Levy upon anp Sate oF PLepcep ProperTy—PLepcGoR anD PLepGEE.—The judg- 
ment of the Supreme Court determining that a sheriff holding an execution against a 
pledgor may by virtue thereof take the property pledged out of the hands of the 
pledgee into his own possession, and sell the right and interest of the pledgor therein, 
affirmed, the judges being equally divided upon the question. 

Ajter a sale by the officer in such a case, the pledgee is entitled to the possession of 
the property until the purchaser redeems it from the pledge. 

Whenever a power is given by statute, every thing necessary to make it effectual or 
requisite to attain the end in view is implied. Per Jewett, C. J. 

So when the law commands a thing to be done it impliedly authorizes the perform- 
ance of all acts necessary to the execution of the command. Per Jewett, C. J. 
Stiff v. Hart, 1 Comstock’s Rep. Court of Appeals, 20. 


SALE FOR TAXES OR ASSESSMENTS. 


PowWER UNDER STATUTE AUTHORITY—WHERE GIVEN TO THREE ASSESSORS JOINTLY, 
How Executep>—Evivence—ReQuest FoR INsTRUCTIONS To THE JuRY—PvUBLICA- 
TION OF REDEMPTION NoticE—LeEase upon SALE FoR T'axes.—Whiere property is 
tzken under a statute authority without the consent of the owner, the power must be 
strictly followed; and if any material link is wanting, the whole proceeding is void. 

Where three persons were authorized to estimate the expense of a public improve- 
ment in the city of New-York, and to assess the same upon the owners and occupants 
benefitted, and one of the three persons was not consulted and did not act in aking 
such estimate assessment :—— 

Held, that the proceeding was void, and that no title could be deduced through a 
sale made for the non-payment of such assessment. 

Where an assessment is signed by two of the persons so authorized, it seems the 
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legal presumption is, that the third was present and acted in the business; but it may 
nevertheless be shown that he was not consulted and did not act. 

One of the assessors who signed the certificate, isa competent witness to prove that 
the third assessor was not consulted. 

The ratification by the Common Council of the city of New-York of a void assess- 
ment does not aid the proceeding. To make out a title there must be a valid assess- 
ment duly ratified. 

A request for instruction to a jury should rest upon undisputed facts or a hypotheti- 
cal case; and if the proposition which the party submits be not right in all its parts, 
both as to facts and law, the judge may refuse to give the instruction asked for, and need 
not qualify such refusal by pointing out the good and the bad parts of the proposition. 

The publication of the redemption notice required by Stat. 1816, p. 114, § 2, as amended 
by Stat. 1840, p. 274, § 10, after a sale for a tax or assessment, must be fully completed 
before the commencement of the last six months of the two years succeeding the sale, 
and an omission in this respect will invalidate the purchaser’s title. 

Where the redemption notice is not published according to law, a regular notice 
served after the execution of the lease given upon the sale, pursuant to Stat. 18-41, p. 
211, § 3, and the certificate by the street commissioner, required by §'7 of the same act, 
do not confirm the title. 

The statute which declares that the lease given upona sale for taxes or assessments 
in the city of New-York, “shall be conclusive evidence that the sale was regular,” &c. 
Stat. 1816, p. 115, § 2 refers only to the notice of sale and the proceedings at the auclion. 
Doughty v. Hope, 1 Comstock’s Rep. Court of Appeals, 79. 


USURY. 


Sureties ror Usurious Loan—Piea—Wirxess—Voir pire—BiLt FILeDAFTER 
Jupement aT Law—Rewter.—The complainants were sureties for C., upona note 
given to I., for a usurious loan of money. An action at law was brought upon the 
note against the complainants and C., in the name of P., as endorsee. The cmplain- 
ants pleaded the general issue, and gave notice of the defence of usury, but did not 
verify the notice as required by the usury act of 1837, so as to entitle them to examine 
the plaintiff as a witness. On the trial they called as a witness J., the payee of the 
note, who stated, on his voir dire, that he was the owner of the note and the plaintiff 
in interest, and objected to testify in the cause, and his objection was sustained by the 
court. A verdict was taken for the amount equitably due on the note, and judgment 
was perfected against the complainants and C. 

Held, that a bill filed by the complainants after judgment at law, for the purpose of 
obtaining the testimony of C., and for relief against tne judgment on the ground of usury, 
could not be sustained. 

He'd further, that after judgment at law, the bill could not be sustained on the ground 
that the complainants as sureties, were discharged by reason of the holder of the note 
having extended the time of payment to the principal debtor in consideration of a usuri- 
ous premium paid by him in advance, it not being shown that the complainants were 
prevented from setting up this defence in the action at law, by any fraud or accident, 
or by the act of the opposite party. 

And per Bronson, J.,and Jewett, C. J., an agreement made by a creditor with the 
principal debtor, to forbear the payment of the debt in consideration of a usurious pre- 
mium paid for such forbearance, is void, and therefore cannot operate to discharge the 
sureties. 

Whether a mere surety is a borrower, within the meaning of the usury act of 1837, 
(Laws of 1837, p. 487, § 4,) quere. Vilas and Bacon, Appellants, v. Jones and Piercy, Re- 
spondents, 1 Comstock’s Rep. Court of Appeals, 274. 


WRIT OF ERROR. 


Motion To QuasH Wait or Error—Notice—REMovaL or ATTORNEY FROM THE 
Statre.— Where the attorney for the plaintiff in error removed from the State, and no- 
tice had been given to the party to appoint another attorney, pursuant to the statute, 
(2 R.S., 287, § 67) :-— 

Held nevertheless, that a motion to quash the writ of error could not be made, with- 
out notice thereof to the plaintiff in error. Jewell v. Scouten, 1 Comstock’s Rep. Court 
of Appeals, 241. 





